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off from eroding or otherwise damaging 

the final cover; 

(2) Maintaining and operating the 

leachate collection system in accord-

ance with the requirements in § 258.40, 

if applicable. The Director of an ap-

proved State may allow the owner or 

operator to stop managing leachate if 

the owner or operator demonstrates 

that leachate no longer poses a threat 

to human health and the environment; 

(3) Monitoring the ground water in 

accordance with the requirements of 

subpart E of this part and maintaining 

the ground-water monitoring system, if 

applicable; and 

(4) Maintaining and operating the gas 

monitoring system in accordance with 

the requirements of § 258.23. 

(b) The length of the post-closure 

care period may be: 

(1) Decreased by the Director of an 

approved State if the owner or operator 

demonstrates that the reduced period 

is sufficient to protect human health 

and the environment and this dem-

onstration is approved by the Director 

of an approved State; or 

(2) Increased by the Director of an 

approved State if the Director of an ap-

proved State determines that the 

lengthened period is necessary to pro-

tect human health and the environ-

ment. 

(c) The owner or operator of all 

MSWLF units must prepare a written 

post-closure plan that includes, at a 

minimum, the following information: 

(1) A description of the monitoring 

and maintenance activities required in 

§ 258.61(a) for each MSWLF unit, and 

the frequency at which these activities 

will be performed; 

(2) Name, address, and telephone 

number of the person or office to con-

tact about the facility during the post- 

closure period; and 

(3) A description of the planned uses 

of the property during the post-closure 

period. Post-closure use of the property 

shall not disturb the integrity of the 

final cover, liner(s), or any other com-

ponents of the containment system, or 

the function of the monitoring systems 

unless necessary to comply with the re-

quirements in this part 258. The Direc-

tor of an approved State may approve 

any other disturbance if the owner or 

operator demonstrates that disturb-

ance of the final cover, liner or other 

component of the containment system, 

including any removal of waste, will 

not increase the potential threat to 

human health or the environment. 

(d) The owner or operator must no-

tify the State Director that a post-clo-

sure plan has been prepared and placed 

in the operating record no later than 

the effective date of this part, October 

9, 1993, or by the initial receipt of 

waste, whichever is later. 

(e) Following completion of the post- 

closure care period for each MSWLF 

unit, the owner or operator must no-

tify the State Director that a certifi-

cation, signed by an independent reg-

istered professional engineer or ap-

proved by the Director of an approved 

State, verifying that post-closure care 

has been completed in accordance with 

the post-closure plan, has been placed 

in the operating record. 

[56 FR 51016, Oct. 9, 1991; 57 FR 28628, June 26, 

1992] 

§§ 258.62–258.69 [Reserved] 

Subpart G—Financial Assurance 
Criteria 

SOURCE: 56 FR 51029, Oct. 9, 1991, unless 

otherwise noted. 

§ 258.70 Applicability and effective 
date. 

(a) The requirements of this section 

apply to owners and operators of all 

MSWLF units, except owners or opera-

tors who are State or Federal govern-

ment entities whose debts and liabil-

ities are the debts and liabilities of a 

State or the United States. 

(b) The requirements of this section 

are effective April 9, 1997 except for 

MSWLF units meeting the conditions 

of § 258.1(f)(1), in which case the effec-

tive date is October 9, 1997. 

(c) The Director of an approved State 

may waive the requirements of this 

section for up to one year until April 9, 

1998 for good cause if an owner or oper-

ator demonstrates to the Director’s 

satisfaction that the April 9, 1997 effec-

tive date for the requirements of this 

section does not provide sufficient time 

to comply with these requirements and 

that such a waiver will not adversely 
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affect human health and the environ-

ment. 

[56 FR 51029, Oct. 9, 1991, as amended at 60 FR 

52342, Oct. 6, 1995; 61 FR 60337, Nov. 27, 1996] 

§ 258.71 Financial assurance for clo-
sure. 

(a) The owner or operator must have 

a detailed written estimate, in current 

dollars, of the cost of hiring a third 

party to close the largest area of all 

MSWLF units ever requiring a final 

cover as required under § 258.60 at any 

time during the active life in accord-

ance with the closure plan. The owner 

or operator must notify the State Di-

rector that the estimate has been 

placed in the operating record. 

(1) The cost estimate must equal the 

cost of closing the largest area of all 

MSWLF unit ever requiring a final 

cover at any time during the active life 

when the extent and manner of its op-

eration would make closure the most 

expensive, as indicated by its closure 

plan (see § 258.60(c)(2) of this part). 

(2) During the active life of the 

MSWLF unit, the owner or operator 

must annually adjust the closure cost 

estimate for inflation. 

(3) The owner or operator must in-

crease the closure cost estimate and 

the amount of financial assurance pro-

vided under paragraph (b) of this sec-

tion if changes to the closure plan or 

MSWLF unit conditions increase the 

maximum cost of closure at any time 

during the remaining active life. 

(4) The owner or operator may reduce 

the closure cost estimate and the 

amount of financial assurance provided 

under paragraph (b) of this section if 

the cost estimate exceeds the max-

imum cost of closure at any time dur-

ing the remaining life of the MSWLF 

unit. The owner or operator must no-

tify the State Director that the jus-

tification for the reduction of the clo-

sure cost estimate and the amount of 

financial assurance has been placed in 

the operating record. 

(b) The owner or operator of each 

MSWLF unit must establish financial 

assurance for closure of the MSWLF 

unit in compliance with § 258.74. The 

owner or operator must provide contin-

uous coverage for closure until released 

from financial assurance requirements 

by demonstrating compliance with 
§ 258.60 (h) and (i). 

[56 FR 51029, Oct. 9, 1991; 57 FR 28628, June 26, 

1992] 

§ 258.72 Financial assurance for post- 
closure care. 

(a) The owner or operator must have 
a detailed written estimate, in current 
dollars, of the cost of hiring a third 
party to conduct post-closure care for 
the MSWLF unit in compliance with 
the post-closure plan developed under 
§ 258.61 of this part. The post-closure 
cost estimate used to demonstrate fi-
nancial assurance in paragraph (b) of 
this section must account for the total 
costs of conducting post-closure care, 
including annual and periodic costs as 

described in the post-closure plan over 

the entire post-closure care period. The 

owner or operator must notify the 

State Director that the estimate has 

been placed in the operating record. 
(1) The cost estimate for post-closure 

care must be based on the most expen-

sive costs of post-closure care during 

the post-closure care period. 
(2) During the active life of the 

MSWLF unit and during the post-clo-

sure care period, the owner or operator 

must annually adjust the post-closure 

cost estimate for inflation. 
(3) The owner or operator must in-

crease the post-closure care cost esti-

mate and the amount of financial as-

surance provided under paragraph (b) 

of this section if changes in the post- 

closure plan or MSWLF unit conditions 

increase the maximum costs of post- 

closure care. 
(4) The owner or operator may reduce 

the post-closure cost estimate and the 

amount of financial assurance provided 

under paragraph (b) of this section if 

the cost estimate exceeds the max-

imum costs of post-closure care re-

maining over the post-closure care pe-

riod. The owner or operator must no-

tify the State Director that the jus-

tification for the reduction of the post- 

closure cost estimate and the amount 

of financial assurance has been placed 

in the operating record. 
(b) The owner or operator of each 

MSWLF unit must establish, in a man-

ner in accordance with § 258.74, finan-

cial assurance for the costs of post-clo-

sure care as required under § 258.61 of 

VerDate Mar<15>2010 09:19 Aug 26, 2010 Jkt 220166 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\220166.XXX 220166w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



459 

Environmental Protection Agency § 258.74 

this part. The owner or operator must 

provide continuous coverage for post- 

closure care until released from finan-

cial assurance requirements for post- 

closure care by demonstrating compli-

ance with § 258.61(e). 

§ 258.73 Financial assurance for cor-
rective action. 

(a) An owner or operator of a MSWLF 

unit required to undertake a corrective 

action program under § 258.58 of this 

part must have a detailed written esti-

mate, in current dollars, of the cost of 

hiring a third party to perform the cor-

rective action in accordance with the 

program required under § 258.58 of this 

part. The corrective action cost esti-

mate must account for the total costs 

of corrective action activities as de-

scribed in the corrective action plan 

for the entire corrective action period. 

The owner or operator must notify the 

State Director that the estimate has 

been placed in the operating record. 

(1) The owner or operator must annu-

ally adjust the estimate for inflation 

until the corrective action program is 

completed in accordance with § 258.58(f) 

of this part. 

(2) The owner or operator must in-

crease the corrective action cost esti-

mate and the amount of financial as-

surance provided under paragraph (b) 

of this section if changes in the correc-

tive action program or MSWLF unit 

conditions increase the maximum costs 

of corrective action. 

(3) The owner or operator may reduce 

the amount of the corrective action 

cost estimate and the amount of finan-

cial assurance provided under para-

graph (b) of this section if the cost esti-

mate exceeds the maximum remaining 

costs of corrective action. The owner 

or operator must notify the State Di-

rector that the justification for the re-

duction of the corrective action cost 

estimate and the amount of financial 

assurance has been placed in the oper-

ating record. 

(b) The owner or operator of each 

MSWLF unit required to undertake a 

corrective action program under § 258.58 

of this part must establish, in a man-

ner in accordance with § 258.74, finan-

cial assurance for the most recent cor-

rective action program. The owner or 

operator must provide continuous cov-

erage for corrective action until re-

leased from financial assurance re-

quirements for corrective action by 

demonstrating compliance with § 258.58 

(f) and (g). 

§ 258.74 Allowable mechanisms. 

The mechanisms used to demonstrate 

financial assurance under this section 

must ensure that the funds necessary 

to meet the costs of closure, post-clo-

sure care, and corrective action for 

known releases will be available when-

ever they are needed. Owners and oper-

ators must choose from the options 

specified in paragraphs (a) through (j) 

of this section. 

(a) Trust Fund. (1) An owner or oper-

ator may satisfy the requirements of 

this section by establishing a trust 

fund which conforms to the require-

ments of this paragraph. The trustee 

must be an entity which has the au-

thority to act as a trustee and whose 

trust operations are regulated and ex-

amined by a Federal or State agency. A 

copy of the trust agreement must be 

placed in the facility’s operating 

record. 

(2) Payments into the trust fund 

must be made annually by the owner or 

operator over the term of the initial 

permit or over the remaining life of the 

MSWLF unit, whichever is shorter, in 

the case of a trust fund for closure or 

post-closure care, or over one-half of 

the estimated length of the corrective 

action program in the case of correc-

tive action for known releases. This pe-

riod is referred to as the pay-in period. 

(3) For a trust fund used to dem-

onstrate financial assurance for closure 

and post-closure care, the first pay-

ment into the fund must be at least 

equal to the current cost estimate for 

closure or post-closure care, except as 

provided in paragraph (k) of this sec-

tion, divided by the number of years in 

the pay-in period as defined in para-

graph (a)(2) of this section. The amount 

of subsequent payments must be deter-

mined by the following formula: 

Next Payment = [CE ¥ CV]/Y 

where CE is the current cost estimate for 

closure or post-closure care (updated for in-

flation or other changes), CV is the current 

value of the trust fund, and Y is the number 

of years remaining in the pay-in period. 
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(4) For a trust fund used to dem-
onstrate financial assurance for correc-
tive action, the first payment into the 
trust fund must be at least equal to 
one-half of the current cost estimate 
for corrective action, except as pro-
vided in paragraph (k) of this section, 
divided by the number of years in the 
corrective action pay-in period as de-
fined in paragraph (a)(2) of this section. 
The amount of subsequent payments 
must be determined by the following 
formula: 

Next Payment = [RB ¥ CV]/Y 

where RB is the most recent estimate of the 

required trust fund balance for corrective ac-

tion (i.e., the total costs that will be in-

curred during the second half of the correc-

tive action period), CV is the current value 

of the trust fund, and Y is the number of 

years remaining in the pay-in period. 

(5) The initial payment into the trust 
fund must be made before the initial 
receipt of waste or before the effective 
date of the requirements of this section 
(April 9, 1997, or October 9, 1997 for 
MSWLF units meeting the conditions 
of § 258.1(f)(1)), whichever is later, in 
the case of closure and post-closure 
care, or no later than 120 days after the 
corrective action remedy has been se-
lected in accordance with the require-
ments of § 258.58. 

(6) If the owner or operator estab-
lishes a trust fund after having used 
one or more alternate mechanisms 
specified in this section, the initial 
payment into the trust fund must be at 
least the amount that the fund would 
contain if the trust fund were estab-
lished initially and annual payments 
made according to the specifications of 
this paragraph and paragraph (a) of 
this section, as applicable. 

(7) The owner or operator, or other 
person authorized to conduct closure, 
post-closure care, or corrective action 
activities may request reimbursement 
from the trustee for these expendi-
tures. Requests for reimbursement will 
be granted by the trustee only if suffi-
cient funds are remaining in the trust 
fund to cover the remaining costs of 
closure, post-closure care, or corrective 
action, and if justification and docu-
mentation of the cost is placed in the 

operating record. The owner or oper-

ator must notify the State Director 

that the documentation of the jus-

tification for reimbursement has been 

placed in the operating record and that 

reimbursement has been received. 

(8) The trust fund may be terminated 

by the owner or operator only if the 

owner or operator substitutes alternate 

financial assurance as specified in this 

section or if he is no longer required to 

demonstrate financial responsibility in 

accordance with the requirements of 

§§ 258.71(b), 258.72(b), or 258.73(b). 

(b) Surety Bond Guaranteeing Payment 

or Performance. (1) An owner or oper-

ator may demonstrate financial assur-

ance for closure or post-closure care by 

obtaining a payment or performance 

surety bond which conforms to the re-

quirements of this paragraph. An 

owner or operator may demonstrate fi-

nancial assurance for corrective action 

by obtaining a performance bond which 

conforms to the requirements of this 

paragraph. The bond must be effective 

before the initial receipt of waste or 

before the effective date of the require-

ments of this section (April 9, 1997, or 

October 9, 1997 for MSWLF units meet-

ing the conditions of § 258.1(f)(1)), 

whichever is later, in the case of clo-

sure and post-closure care, or no later 

than 120 days after the corrective ac-

tion remedy has been selected in ac-

cordance with the requirements of 

§ 258.58. The owner or operator must no-

tify the State Director that a copy of 

the bond has been placed in the oper-

ating record. The surety company 

issuing the bond must, at a minimum, 

be among those listed as acceptable 

sureties on Federal bonds in Circular 

570 of the U.S. Department of the 

Treasury. 

(2) The penal sum of the bond must 

be in an amount at least equal to the 

current closure, post-closure care or 

corrective action cost estimate, which-

ever is applicable, except as provided in 

§ 258.74(k). 

(3) Under the terms of the bond, the 

surety will become liable on the bond 

obligation when the owner or operator 

fails to perform as guaranteed by the 

bond. 

(4) The owner or operator must estab-

lish a standby trust fund. The standby 

trust fund must meet the requirements 

of § 258.74(a) except the requirements 
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for initial payment and subsequent an-

nual payments specified in § 258.74 

(a)(2), (3), (4) and (5). 

(5) Payments made under the terms 

of the bond will be deposited by the 

surety directly into the standby trust 

fund. Payments from the trust fund 

must be approved by the trustee. 

(6) Under the terms of the bond, the 

surety may cancel the bond by sending 

notice of cancellation by certified mail 

to the owner and operator and to the 

State Director 120 days in advance of 

cancellation. If the surety cancels the 

bond, the owner or operator must ob-

tain alternate financial assurance as 

specified in this section. 

(7) The owner or operator may cancel 

the bond only if alternate financial as-

surance is substituted as specified in 

this section or if the owner or operator 

is no longer required to demonstrate fi-

nancial responsibility in accordance 

with § 258.71(b), § 258.72(b) or § 258.73(b). 

(c) Letter of credit. (1) An owner or op-

erator may satisfy the requirements of 

this section by obtaining an irrev-

ocable standby letter of credit which 

conforms to the requirements of this 

paragraph. The letter of credit must be 

effective before the initial receipt of 

waste or before the effective date of 

the requirements of this section (April 

9, 1997, or October 9, 1997 for MSWLF 

units meeting the conditions of 

§ 258.1(f)(1)), whichever is later, in the 

case of closure and post-closure care, 

or no later than 120 days after the cor-

rective action remedy has been se-

lected in accordance with the require-

ments of § 258.58. The owner or operator 

must notify the State Director that a 

copy of the letter of credit has been 

placed in the operating record. The 

issuing institution must be an entity 

which has the authority to issue letters 

of credit and whose letter-of-credit op-

erations are regulated and examined by 

a Federal or State agency. 

(2) A letter from the owner or oper-

ator referring to the letter of credit by 

number, issuing institution, and date, 

and providing the following informa-

tion: Name, and address of the facility, 

and the amount of funds assured, must 

be included with the letter of credit in 

the operating record. 

(3) The letter of credit must be irrev-

ocable and issued for a period of at 

least one year in an amount at least 

equal to the current cost estimate for 

closure, post-closure care or corrective 

action, whichever is applicable, except 

as provided in paragraph (k) of this sec-

tion. The letter of credit must provide 

that the expiration date will be auto-

matically extended for a period of at 

least one year unless the issuing insti-

tution has cancelled the letter of credit 

by sending notice of cancellation by 

certified mail to the owner and oper-

ator and to the State Director 120 days 

in advance of cancellation. If the letter 

of credit is cancelled by the issuing in-

stitution, the owner or operator must 

obtain alternate financial assurance. 

(4) The owner or operator may cancel 

the letter of credit only if alternate fi-

nancial assurance is substituted as 

specified in this section or if the owner 

or operator is released from the re-

quirements of this section in accord-

ance with § 258.71(b), § 258.72(b) or 

§ 258.73(b). 

(d) Insurance. (1) An owner or oper-

ator may demonstrate financial assur-

ance for closure and post-closure care 

by obtaining insurance which conforms 

to the requirements of this paragraph. 

The insurance must be effective before 

the initial receipt of waste or before 

the effective date of the requirements 

of this section (April 9, 1997, or October 

9, 1997 for MSWLF units meeting the 

conditions of § 258.1(f)(1)), whichever is 

later, in the case of closure and post- 

closure care, or no later than 120 days 

after the corrective action remedy has 

been selected in accordance with the 

requirements of § 258.58. At a minimum, 

the insurer must be licensed to trans-

act the business of insurance, or eligi-

ble to provide insurance as an excess or 

surplus lines insurer, in one or more 

States. The owner or operator must no-

tify the State Director that a copy of 

the insurance policy has been placed in 

the operating record. 

(2) The closure or post-closure care 

insurance policy must guarantee that 

funds will be available to close the 

MSWLF unit whenever final closure 

occurs or to provide post-closure care 

for the MSWLF unit whenever the 

post-closure care period begins, which-

ever is applicable. The policy must also 

guarantee that once closure or post- 

closure care begins, the insurer will be 
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responsible for the paying out of funds 

to the owner or operator or other per-

son authorized to conduct closure or 

post-closure care, up to an amount 

equal to the face amount of the policy. 

(3) The insurance policy must be 

issued for a face amount at least equal 

to the current cost estimate for closure 

or post-closure care, whichever is ap-

plicable, except as provided in para-

graph (k) of this section. The term face 
amount means the total amount the in-

surer is obligated to pay under the pol-

icy. Actual payments by the insurer 

will not change the face amount, al-

though the insurer’s future liability 

will be lowered by the amount of the 

payments. 

(4) An owner or operator, or any 

other person authorized to conduct clo-

sure or post-closure care, may receive 

reimbursements for closure or post-clo-

sure expenditures, whichever is appli-

cable. Requests for reimbursement will 

be granted by the insurer only if the 

remaining value of the policy is suffi-

cient to cover the remaining costs of 

closure or post-closure care, and if jus-

tification and documentation of the 

cost is placed in the operating record. 

The owner or operator must notify the 

State Director that the documentation 

of the justification for reimbursement 

has been placed in the operating record 

and that reimbursement has been re-

ceived. 

(5) Each policy must contain a provi-

sion allowing assignment of the policy 

to a successor owner or operator. Such 

assignment may be conditional upon 

consent of the insurer, provided that 

such consent is not unreasonably re-

fused. 

(6) The insurance policy must provide 

that the insurer may not cancel, termi-

nate or fail to renew the policy except 

for failure to pay the premium. The 

automatic renewal of the policy must, 

at a minimum, provide the insured 

with the option of renewal at the face 

amount of the expiring policy. If there 

is a failure to pay the premium, the in-

surer may cancel the policy by sending 

notice of cancellation by certified mail 

to the owner and operator and to the 

State Director 120 days in advance of 

cancellation. If the insurer cancels the 

policy, the owner or operator must ob-

tain alternate financial assurance as 

specified in this section. 

(7) For insurance policies providing 

coverage for post-closure care, com-

mencing on the date that liability to 

make payments pursuant to the policy 

accrues, the insurer will thereafter an-

nually increase the face amount of the 

policy. Such increase must be equiva-

lent to the face amount of the policy, 

less any payments made, multiplied by 

an amount equivalent to 85 percent of 

the most recent investment rate or of 

the equivalent coupon-issue yield an-

nounced by the U.S. Treasury for 26- 

week Treasury securities. 

(8) The owner or operator may cancel 

the insurance policy only if alternate 

financial assurance is substituted as 

specified in this section or if the owner 

or operator, is no longer required to 

demonstrate financial responsibility in 

accordance with the requirements of 

§ 258.71(b), § 258.72(b) or § 258.73(b). 

(e) Corporate financial test. An owner 

or operator that satisfies the require-

ments of this paragraph (e) may dem-

onstrate financial assurance up to the 

amount specified in this paragraph (e): 

(1) Financial component. (i) The owner 

or operator must satisfy one of the fol-

lowing three conditions: 

(A) A current rating for its senior 

unsubordinated debt of AAA, AA, A, or 

BBB as issued by Standard and Poor’s 

or Aaa, Aa, A or Baa as issued by 

Moody’s; or 

(B) A ratio of less than 1.5 comparing 

total liabilities to net worth; or 

(C) A ratio of greater than 0.10 com-

paring the sum of net income plus de-

preciation, depletion and amortization, 

minus $10 million, to total liabilities. 

(ii) The tangible net worth of the 

owner or operator must be greater 

than: (A) The sum of the current clo-

sure, post-closure care, corrective ac-

tion cost estimates and any other envi-

ronmental obligations, including guar-

antees, covered by a financial test plus 

$10 million except as provided in para-

graph (e)(1)(ii)(B) of this section. 

(B) $10 million in net worth plus the 

amount of any guarantees that have 

not been recognized as liabilities on 

the financial statements provided all of 

the current closure, post-closure care, 

and corrective action costs and any 
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other environmental obligations cov-

ered by a financial test are recognized 

as liabilities on the owner’s or opera-

tor’s audited financial statements, and 

subject to the approval of the State Di-

rector. 

(iii) The owner or operator must have 

assets located in the United States 

amounting to at least the sum of cur-

rent closure, post-closure care, correc-

tive action cost estimates and any 

other environmental obligations cov-

ered by a financial test as described in 

paragraph (e)(3) of this section. 

(2) Recordkeeping and reporting re-
quirements. (i) The owner or operator 

must place the following items into the 

facility’s operating record: 

(A) A letter signed by the owner’s or 

operator’s chief financial officer that: 

(1) Lists all the current cost esti-

mates covered by a financial test, in-

cluding, but not limited to, cost esti-

mates required for municipal solid 

waste management facilities under this 

part 258, cost estimates required for 

UIC facilities under 40 CFR part 144, if 

applicable, cost estimates required for 

petroleum underground storage tank 

facilities under 40 CFR part 280, if ap-

plicable, cost estimates required for 

PCB storage facilities under 40 CFR 

part 761, if applicable, and cost esti-

mates required for hazardous waste 

treatment, storage, and disposal facili-

ties under 40 CFR parts 264 and 265, if 

applicable; and 

(2) Provides evidence demonstrating 

that the firm meets the conditions of 

either paragraph (e)(1)(i)(A) or 

(e)(1)(i)(B) or (e)(1)(i)(C) of this section 

and paragraphs (e)(1)(ii) and (e)(1)(iii) 

of this section. 

(B) A copy of the independent cer-

tified public accountant’s unqualified 

opinion of the owner’s or operator’s fi-

nancial statements for the latest com-

pleted fiscal year. To be eligible to use 

the financial test, the owner’s or opera-

tor’s financial statements must receive 

an unqualified opinion from the inde-

pendent certified public accountant. 

An adverse opinion, disclaimer of opin-

ion, or other qualified opinion will be 

cause for disallowance, with the poten-

tial exception for qualified opinions 

provided in the next sentence. The Di-

rector of an approved State may evalu-

ate qualified opinions on a case-by-case 

basis and allow use of the financial test 

in cases where the Director deems that 

the matters which form the basis for 

the qualification are insufficient to 

warrant disallowance of the test. If the 

Director of an approved State does not 

allow use of the test, the owner or op-

erator must provide alternate financial 

assurance that meets the requirements 

of this section. 

(C) If the chief financial officer’s let-

ter providing evidence of financial as-

surance includes financial data show-

ing that owner or operator satisfies 

paragraph (e)(1)(i)(B) or (e)(1)(i)(C) of 

this section that are different from 

data in the audited financial state-

ments referred to in paragraph 

(e)(2)(i)(B) of this section or any other 

audited financial statement or data 

filed with the SEC, then a special re-

port from the owner’s or operator’s 

independent certified public account-

ant to the owner or operator is re-

quired. The special report shall be 

based upon an agreed upon procedures 

engagement in accordance with profes-

sional auditing standards and shall de-

scribe the procedures performed in 

comparing the data in the chief finan-

cial officer’s letter derived from the 

independently audited, year-end finan-

cial statements for the latest fiscal 

year with the amounts in such finan-

cial statements, the findings of that 

comparison, and the reasons for any 

differences. 

(D) If the chief financial officer’s let-

ter provides a demonstration that the 

firm has assured for environmental ob-

ligations as provided in paragraph 

(e)(1)(ii)(B) of this section, then the let-

ter shall include a report from the 

independent certified public account-

ant that verifies that all of the envi-

ronmental obligations covered by a fi-

nancial test have been recognized as li-

abilities on the audited financial state-

ments, how these obligations have been 

measured and reported, and that the 

tangible net worth of the firm is at 

least $10 million plus the amount of 

any guarantees provided. 

(ii) An owner or operator must place 

the items specified in paragraph 

(e)(2)(i) of this section in the operating 

record and notify the State Director 

that these items have been placed in 

the operating record before the initial 
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receipt of waste or before the effective 

date of the requirements of this section 

(April 9, 1997 or October 9, 1997 for 

MSWLF units meeting the conditions 

of § 258.1(f)(1)), whichever is later in the 

case of closure, and post-closure care, 

or no later than 120 days after the cor-

rective action remedy has been se-

lected in accordance with the require-

ments of § 258.58. 

(iii) After the initial placement of 

items specified in paragraph (e)(2)(i) of 

this section in the operating record, 

the owner or operator must annually 

update the information and place up-

dated information in the operating 

record within 90 days following the 

close of the owner or operator’s fiscal 

year. The Director of a State may pro-

vide up to an additional 45 days for an 

owner or operator who can dem-

onstrate that 90 days is insufficient 

time to acquire audited financial state-

ments. The updated information must 

consist of all items specified in para-

graph (e)(2)(i) of this section. 

(iv) The owner or operator is no 

longer required to submit the items 

specified in this paragraph (e)(2) or 

comply with the requirements of this 

paragraph (e) when: 

(A) He substitutes alternate financial 

assurance as specified in this section 

that is not subject to these record-

keeping and reporting requirements; or 

(B) He is released from the require-

ments of this section in accordance 

with § 258.71(b), § 258.72(b), or § 258.73(b). 

(v) If the owner or operator no longer 

meets the requirements of paragraph 

(e)(1) of this section, the owner or oper-

ator must, within 120 days following 

the close of the owner or operator’s fis-

cal year, obtain alternative financial 

assurance that meets the requirements 

of this section, place the required sub-

missions for that assurance in the op-

erating record, and notify the State Di-

rector that the owner or operator no 

longer meets the criteria of the finan-

cial test and that alternate assurance 

has been obtained. 

(vi) The Director of an approved 

State may, based on a reasonable belief 

that the owner or operator may no 

longer meet the requirements of para-

graph (e)(1) of this section, require at 

any time the owner or operator to pro-

vide reports of its financial condition 

in addition to or including current fi-

nancial test documentation as speci-

fied in paragraph (e)(2) of this section. 

If the Director of an approved State 

finds that the owner or operator no 

longer meets the requirements of para-

graph (e)(1) of this section, the owner 

or operator must provide alternate fi-

nancial assurance that meets the re-

quirements of this section. 

(3) Calculation of costs to be assured. 

When calculating the current cost esti-

mates for closure, post-closure care, 

corrective action, or the sum of the 

combination of such costs to be cov-

ered, and any other environmental ob-

ligations assured by a financial test re-

ferred to in this paragraph (e), the 

owner or operator must include cost es-

timates required for municipal solid 

waste management facilities under this 

part, as well as cost estimates required 

for the following environmental obliga-

tions, if it assures them through a fi-

nancial test: obligations associated 

with UIC facilities under 40 CFR part 

144, petroleum underground storage 

tank facilities under 40 CFR part 280, 

PCB storage facilities under 40 CFR 

part 761, and hazardous waste treat-

ment, storage, and disposal facilities 

under 40 CFR parts 264 and 265. 

(f) Local government financial test. An 

owner or operator that satisfies the re-

quirements of paragraphs (f)(1) through 

(3) of this section may demonstrate fi-

nancial assurance up to the amount 

specified in paragraph (f)(4) of this sec-

tion: 

(1) Financial component. (i) The owner 

or operator must satisfy paragraph 

(f)(1)(i)(A) or (B) of this section as ap-

plicable: 

(A) If the owner or operator has out-

standing, rated, general obligation 

bonds that are not secured by insur-

ance, a letter of credit, or other collat-

eral or guarantee, it must have a cur-

rent rating of Aaa, Aa, A, or Baa, as 

issued by Moody’s, or AAA, AA, A, or 

BBB, as issued by Standard and Poor’s 

on all such general obligation bonds; or 

(B) The owner or operator must sat-

isfy each of the following financial ra-

tios based on the owner or operator’s 

most recent audited annual financial 

statement: 
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(1) A ratio of cash plus marketable 

securities to total expenditures greater 

than or equal to 0.05; and 

(2) A ratio of annual debt service to 

total expenditures less than or equal to 

0.20. 

(ii) The owner or operator must pre-

pare its financial statements in con-

formity with Generally Accepted Ac-

counting Principles for governments 

and have its financial statements au-

dited by an independent certified pub-

lic accountant (or appropriate State 

agency). 

(iii) A local government is not eligi-

ble to assure its obligations under 

§ 258.74(f) if it: 

(A) Is currently in default on any 

outstanding general obligation bonds; 

or 

(B) Has any outstanding general obli-

gation bonds rated lower than Baa as 

issued by Moody’s or BBB as issued by 

Standard and Poor’s; or 

(C) Operated at a deficit equal to five 

percent or more of total annual rev-

enue in each of the past two fiscal 

years; or 

(D) Receives an adverse opinion, dis-

claimer of opinion, or other qualified 

opinion from the independent certified 

public accountant (or appropriate 

State agency) auditing its financial 

statement as required under paragraph 

(f)(1)(ii) of this section. However, the 

Director of an approved State may 

evaluate qualified opinions on a case- 

by-case basis and allow use of the fi-

nancial test in cases where the Direc-

tor deems the qualification insufficient 

to warrant disallowance of use of the 

test. 

(iv) The following terms used in this 

paragraph are defined as follows: 

(A) Deficit equals total annual reve-

nues minus total annual expenditures; 

(B) Total revenues include revenues 

from all taxes and fees but does not in-

clude the proceeds from borrowing or 

asset sales, excluding revenue from 

funds managed by local government on 

behalf of a specific third party; 

(C) Total expenditures include all ex-

penditures excluding capital outlays 

and debt repayment; 

(D) Cash plus marketable securities is 

all the cash plus marketable securities 

held by the local government on the 

last day of a fiscal year, excluding cash 

and marketable securities designated 

to satisfy past obligations such as pen-

sions; and 

(E) Debt service is the amount of prin-

cipal and interest due on a loan in a 

given time period, typically the cur-

rent year. 

(2) Public notice component. The local 

government owner or operator must 

place a reference to the closure and 

post-closure care costs assured through 

the financial test into its next com-

prehensive annual financial report 

(CAFR) after the effective date of this 

section or prior to the initial receipt of 

waste at the facility, whichever is 

later. Disclosure must include the na-

ture and source of closure and post-clo-

sure care requirements, the reported li-

ability at the balance sheet date, the 

estimated total closure and post-clo-

sure care cost remaining to be recog-

nized, the percentage of landfill capac-

ity used to date, and the estimated 

landfill life in years. A reference to 

corrective action costs must be placed 

in the CAFR not later than 120 days 

after the corrective action remedy has 

been selected in accordance with the 

requirements of § 258.58. For the first 

year the financial test is used to assure 

costs at a particular facility, the ref-

erence may instead be placed in the op-

erating record until issuance of the 

next available CAFR if timing does not 

permit the reference to be incorporated 

into the most recently issued CAFR or 

budget. For closure and post-closure 

costs, conformance with Government 

Accounting Standards Board State-

ment 18 assures compliance with this 

public notice component. 

(3) Recordkeeping and reporting re-
quirements. (i) The local government 

owner or operator must place the fol-

lowing items in the facility’s operating 

record: 

(A) A letter signed by the local gov-

ernment’s chief financial officer that: 

(1) Lists all the current cost esti-

mates covered by a financial test, as 

described in paragraph (f)(4) of this sec-

tion; 

(2) Provides evidence and certifies 

that the local government meets the 

conditions of paragraphs (f)(1)(i), 

(f)(1)(ii), and (f)(1)(iii) of this section; 

and 
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(3) Certifies that the local govern-

ment meets the conditions of para-

graphs (f)(2) and (f)(4) of this section. 

(B) The local government’s independ-

ently audited year-end financial state-

ments for the latest fiscal year (except 

for local governments where audits are 

required every two years where 

unaudited statements may be used in 

years when audits are not required), in-

cluding the unqualified opinion of the 

auditor who must be an independent, 

certified public accountant or an ap-

propriate State agency that conducts 

equivalent comprehensive audits; 

(C) A report to the local government 

from the local government’s inde-

pendent certified public accountant 

(CPA) or the appropriate State agency 

based on performing an agreed upon 

procedures engagement relative to the 

financial ratios required by paragraph 

(f)(1)(i)(B) of this section, if applicable, 

and the requirements of paragraphs 

(f)(1)(ii) and (f)(1)(iii) (C) and (D) of this 

section. The CPA or State agency’s re-

port should state the procedures per-

formed and the CPA or State agency’s 

findings; and 

(D) A copy of the comprehensive an-

nual financial report (CAFR) used to 

comply with paragraph (f)(2) of this 

section or certification that the re-

quirements of General Accounting 

Standards Board Statement 18 have 

been met. 

(ii) The items required in paragraph 

(f)(3)(i) of this section must be placed 

in the facility operating record as fol-

lows: 

(A) In the case of closure and post- 

closure care, either before the effective 

date of this section, which is April 9, 

1997, or prior to the initial receipt of 

waste at the facility, whichever is 

later, or 

(B) In the case of corrective action, 

not later than 120 days after the cor-

rective action remedy is selected in ac-

cordance with the requirements of 

§ 258.58. 

(iii) After the initial placement of 

the items in the facility’s operating 

record, the local government owner or 

operator must update the information 

and place the updated information in 

the operating record within 180 days 

following the close of the owner or op-

erator’s fiscal year. 

(iv) The local government owner or 

operator is no longer required to meet 

the requirements of paragraph (f)(3) of 

this section when: 

(A) The owner or operator sub-

stitutes alternate financial assurance 

as specified in this section; or 

(B) The owner or operator is released 

from the requirements of this section 

in accordance with § 258.71(b), 258.72(b), 

or 258.73(b). 

(v) A local government must satisfy 

the requirements of the financial test 

at the close of each fiscal year. If the 

local government owner or operator no 

longer meets the requirements of the 

local government financial test it 

must, within 210 days following the 

close of the owner or operator’s fiscal 

year, obtain alternative financial as-

surance that meets the requirements of 

this section, place the required submis-

sions for that assurance in the oper-

ating record, and notify the State Di-

rector that the owner or operator no 

longer meets the criteria of the finan-

cial test and that alternate assurance 

has been obtained. 

(vi) The Director of an approved 

State, based on a reasonable belief that 

the local government owner or oper-

ator may no longer meet the require-

ments of the local government finan-

cial test, may require additional re-

ports of financial condition from the 

local government at any time. If the 

Director of an approved State finds, on 

the basis of such reports or other infor-

mation, that the owner or operator no 

longer meets the requirements of the 

local government financial test, the 

local government must provide alter-

nate financial assurance in accordance 

with this section. 

(4) Calculation of costs to be assured. 
The portion of the closure, post-clo-

sure, and corrective action costs for 

which an owner or operator can assure 

under this paragraph is determined as 

follows: 

(i) If the local government owner or 

operator does not assure other environ-

mental obligations through a financial 

test, it may assure closure, post-clo-

sure, and corrective action costs that 

equal up to 43 percent of the local gov-

ernment’s total annual revenue. 

(ii) If the local government assures 

other environmental obligations 
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through a financial test, including 

those associated with UIC facilities 

under 40 CFR 144.62, petroleum under-

ground storage tank facilities under 40 

CFR Part 280, PCB storage facilities 

under 40 CFR Part 761, and hazardous 

waste treatment, storage, and disposal 

facilities under 40 CFR Parts 264 and 

265, it must add those costs to the clo-

sure, post-closure, and corrective ac-

tion costs it seeks to assure under this 

paragraph. The total that may be as-

sured must not exceed 43 percent of the 

local government’s total annual rev-

enue. 

(iii) The owner or operator must ob-

tain an alternate financial assurance 

instrument for those costs that exceed 

the limits set in paragraphs (f)(4) (i) 

and (ii) of this section. 

(g) Corporate Guarantee. (1) An owner 

or operator may meet the requirements 

of this section by obtaining a written 

guarantee. The guarantor must be the 

direct or higher-tier parent corporation 

of the owner or operator, a firm whose 

parent corporation is also the parent 

corporation of the owner or operator, 

or a firm with a ‘‘substantial business 

relationship’’ with the owner or oper-

ator. The guarantor must meet the re-

quirements for owners or operators in 

paragraph (e) of this section and must 

comply with the terms of the guar-

antee. A certified copy of the guar-

antee must be placed in the facility’s 

operating record along with copies of 

the letter from the guarantor’s chief fi-

nancial officer and accountants’ opin-

ions. If the guarantor’s parent corpora-

tion is also the parent corporation of 

the owner or operator, the letter from 

the guarantor’s chief financial officer 

must describe the value received in 

consideration of the guarantee. If the 

guarantor is a firm with a ‘‘substantial 

business relationship’’ with the owner 

or operator, this letter must describe 

this ‘‘substantial business relation-

ship’’ and the value received in consid-

eration of the guarantee. 

(2) The guarantee must be effective 

and all required submissions placed in 

the operating record before the initial 

receipt of waste or before the effective 

date of the requirements of this section 

(April 9, 1997 or October 9, 1997 for 

MSWLF units meeting the conditions 

of § 258.1(f)(1), whichever is later, in the 

case of closure and post-closure care, 

or in the case of corrective action no 

later than 120 days after the corrective 

action remedy has been selected in ac-

cordance with the requirements of 

§ 258.58. 

(3) The terms of the guarantee must 

provide that: 

(i) If the owner or operator fails to 

perform closure, post-closure care, and/ 

or corrective action of a facility cov-

ered by the guarantee, the guarantor 

will: 

(A) Perform, or pay a third party to 

perform, closure, post-closure care, 

and/or corrective action as required 

(performance guarantee); or 

(B) Establish a fully funded trust 

fund as specified in paragraph (a) of 

this section in the name of the owner 

or operator (payment guarantee). 

(ii) The guarantee will remain in 

force for as long as the owner or oper-

ator must comply with the applicable 

financial assurance requirements of 

this Subpart unless the guarantor 

sends prior notice of cancellation by 

certified mail to the owner or operator 

and to the State Director. Cancellation 

may not occur, however, during the 120 

days beginning on the date of receipt of 

the notice of cancellation by both the 

owner or operator and the State Direc-

tor, as evidenced by the return re-

ceipts. 

(iii) If notice of cancellation is given, 

the owner or operator must, within 90 

days following receipt of the cancella-

tion notice by the owner or operator 

and the State Director, obtain alter-

nate financial assurance, place evi-

dence of that alternate financial assur-

ance in the facility operating record, 

and notify the State Director. If the 

owner or operator fails to provide al-

ternate financial assurance within the 

90-day period, the guarantor must pro-

vide that alternate assurance within 

120 days of the cancellation notice, ob-

tain alternative assurance, place evi-

dence of the alternate assurance in the 

facility operating record, and notify 

the State Director. 

(4) If a corporate guarantor no longer 

meets the requirements of paragraph 

(e)(1) of this section, the owner or oper-

ator must, within 90 days, obtain alter-

native assurance, place evidence of the 
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alternate assurance in the facility op-

erating record, and notify the State Di-

rector. If the owner or operator fails to 

provide alternate financial assurance 

within the 90-day period, the guarantor 

must provide that alternate assurance 

within the next 30 days. 

(5) The owner or operator is no longer 

required to meet the requirements of 

this paragraph (g) when: 

(i) The owner or operator substitutes 

alternate financial assurance as speci-

fied in this section; or 

(ii) The owner or operator is released 

from the requirements of this section 

in accordance with § 258.71(b), 

§ 258.72(b), or § 258.73(b). 

(h) Local government guarantee. An 

owner or operator may demonstrate fi-

nancial assurance for closure, post-clo-

sure, and corrective action, as required 

by §§ 258.71, 258.72, and 258.73, by obtain-

ing a written guarantee provided by a 

local government. The guarantor must 

meet the requirements of the local gov-

ernment financial test in paragraph (f) 

of this section, and must comply with 

the terms of a written guarantee. 

(1) Terms of the written guarantee. The 

guarantee must be effective before the 

initial receipt of waste or before the ef-

fective date of this section, whichever 

is later, in the case of closure, post-clo-

sure care, or no later than 120 days 

after the corrective action remedy has 

been selected in accordance with the 

requirements of § 258.58. The guarantee 

must provide that: 

(i) If the owner or operator fails to 

perform closure, post-closure care, and/ 

or corrective action of a facility cov-

ered by the guarantee, the guarantor 

will: 

(A) Perform, or pay a third party to 

perform, closure, post-closure care, 

and/or corrective action as required; or 

(B) Establish a fully funded trust 

fund as specified in paragraph (a) of 

this section in the name of the owner 

or operator. 

(ii) The guarantee will remain in 

force unless the guarantor sends notice 

of cancellation by certified mail to the 

owner or operator and to the State Di-

rector. Cancellation may not occur, 

however, during the 120 days beginning 

on the date of receipt of the notice of 

cancellation by both the owner or oper-

ator and the State Director, as evi-

denced by the return receipts. 

(iii) If a guarantee is cancelled, the 

owner or operator must, within 90 days 

following receipt of the cancellation 

notice by the owner or operator and 

the State Director, obtain alternate fi-

nancial assurance, place evidence of 

that alternate financial assurance in 

the facility operating record, and no-

tify the State Director. If the owner or 

operator fails to provide alternate fi-

nancial assurance within the 90-day pe-

riod, the guarantor must provide that 

alternate assurance within 120 days fol-

lowing the guarantor’s notice of can-

cellation, place evidence of the alter-

nate assurance in the facility operating 

record, and notify the State Director. 

(2) Recordkeeping and reporting. (i) 

The owner or operator must place a 

certified copy of the guarantee along 

with the items required under para-

graph (f)(3) of this section into the fa-

cility’s operating record before the ini-

tial receipt of waste or before the effec-

tive date of this section, whichever is 

later, in the case of closure, post-clo-

sure care, or no later than 120 days 

after the corrective action remedy has 

been selected in accordance with the 

requirements of § 258.58. 

(ii) The owner or operator is no 

longer required to maintain the items 

specified in paragraph (h)(2) of this sec-

tion when: 

(A) The owner or operator sub-

stitutes alternate financial assurance 

as specified in this section; or 

(B) The owner or operator is released 

from the requirements of this section 

in accordance with § 258.71(b), 258.72(b), 

or 258.73(b). 

(iii) If a local government guarantor 

no longer meets the requirements of 

paragraph (f) of this section, the owner 

or operator must, within 90 days, ob-

tain alternative assurance, place evi-

dence of the alternate assurance in the 

facility operating record, and notify 

the State Director. If the owner or op-

erator fails to obtain alternate finan-

cial assurance within that 90-day pe-

riod, the guarantor must provide that 

alternate assurance within the next 30 

days. 

(i) State-Approved mechanism. An 

owner or operator may satisfy the re-

quirements of this section by obtaining 
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any other mechanism that meets the 
criteria specified in § 258.74(1), and that 
is approved by the Director of an ap-
proved State. 

(j) State assumption of responsibility. If 
the State Director either assumes legal 
responsibility for an owner or opera-
tor’s compliance with the closure, post- 
closure care and/or corrective action 
requirements of this part, or assures 
that the funds will be available from 
State sources to cover the require-
ments, the owner or operator will be in 
compliance with the requirements of 
this section. Any State assumption of 
responsibility must meet the criteria 
specified in § 258.74(l). 

(k) Use of multiple mechanisms. An 
owner or operator may demonstrate fi-
nancial assurance for closure, post-clo-
sure, and corrective action, as required 
by §§ 258.71, 258.72, and 258.73 by estab-
lishing more than one mechanism per 
facility, except that mechanisms guar-
anteeing performance rather than pay-
ment, may not be combined with other 
instruments. The mechanisms must be 
as specified in paragraphs (a), (b), (c), 
(d), (e), (f), (g), (h), (i), and (j) of this 
section, except that financial assur-
ance for an amount at least equal to 
the current cost estimate for closure, 
post-closure care, and/or corrective ac-
tion may be provided by a combination 
of mechanisms rather than a single 
mechanism. 

(l) The language of the mechanisms 
listed in paragraphs (a), (b), (c), (d), (e), 
(f), (g), (h), (i), and (j) of this section 
must ensure that the instruments sat-
isfy the following criteria: 

(1) The financial assurance mecha-
nisms must ensure that the amount of 
funds assured is sufficient to cover the 
costs of closure, post-closure care, and 

corrective action for known releases 

when needed; 
(2) The financial assurance mecha-

nisms must ensure that funds will be 

available in a timely fashion when 

needed; 

(3) The financial assurance mecha-

nisms must be obtained by the owner 

or operator by the effective date of 

these requirements or prior to the ini-

tial receipt of solid waste, whichever is 

later, in the case of closure and post- 

closure care, and no later that 120 days 

after the corrective action remedy has 

been selected in accordance with the 

requirements of § 258.58, until the 

owner or operator is released from the 

financial assurance requirements under 

§§ 258.71, 258.72 and 258.73. 

(4) The financial assurance mecha-

nisms must be legally valid, binding, 

and enforceable under State and Fed-

eral law. 

[56 FR 51029, Oct. 9, 1991, as amended at 58 FR 

51547, Oct. 1, 1993; 60 FR 40105, Aug. 7, 1995; 60 

FR 52342, Oct. 6, 1995; 61 FR 60337, Nov. 27, 

1996; 63 FR 17729, Apr. 10, 1998] 

§ 258.75 Discounting. 

The Director of an approved State 

may allow discounting of closure cost 

estimates in § 258.71(a), post-closure 

cost estimates in § 258.72(a), and/or cor-

rective action costs in § 258.73(a) up to 

the rate of return for essentially risk 

free investments, net of inflation, 

under the following conditions: 

(a) The State Director determines 

that cost estimates are complete and 

accurate and the owner or operator has 

submitted a statement from a Reg-

istered Professional Engineer so stat-

ing; 

(b) The State finds the facility in 

compliance with applicable and appro-

priate permit conditions; 

(c) The State Director determines 

that the closure date is certain and the 

owner or operator certifies that there 

are no foreseeable factors that will 

change the estimate of site life; and 

(d) Discounted cost estimates must 

be adjusted annually to reflect infla-

tion and years of remaining life. 

[61 FR 60339, Nov. 27, 1996] 

APPENDIX I TO PART 258—CONSTITUENTS FOR DETECTION MONITORING 

Common name 1 CAS RN 2 

Inorganic Constituents: 
(1) Antimony .......................................................................................................................................... (Total) 
(2) Arsenic ............................................................................................................................................. (Total) 
(3) Barium ............................................................................................................................................. (Total) 
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